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IN THE COURT OF SUB-DIVISIONAL JUDICIAL MAGISTRATE (S),  

UDALGURI. 

 

 Present: ARPITA KAR, A.J.S. 

      SDJM(S), Udalguri. 

  

G.R.NO.489/18. 

U/S 147/148/341/323/294 IPC. 

STATE OF ASSAM 

Vs 

1. Md. Aroj Ali. 

2. Md. Ashraf Ali. 

3. Mustt. Ajufa Khatoon. 

4. Mustt. Fatema Khatoon. 

5. Md. Jahur Ali. 

6. Mustt. Saleha Khatoon. 

7. Md. Salman Ali. 

8. Miss Farida Khatoon. 

9. Md. Luftar Rahman. 

  ......................Accused Persons.  

Advocate Appeared:- 

For Prosecution: Smti. Nandira Narzary, A.P.P. 

For Defence: Sri D. Saharia, Sri M. Deka, Smti. G. Deka. 

 

Offence Explained on : 05.09.2018. 

Evidences recorded on: 05.11.2018, 31.12.2018, 22.01.18, 02.02.19, 

26.02.2019. 

Arguments heard on: 15.03.2019, 02.04.2019. 

Judgment delivered on: 02.04.2019 
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J U D G M E N T 

1. Prosecution story in brief is that Md. Abdul Rahim lodged an FIR before the 

Orang P.S., alleging inter-alia that on 19/04/18 at about 1 PM the accused 

Asraf Ali and Ajufa Khatoon restrained him on road and abused him using 

filthy language. They also started assaulting him. When his family members 

arrived to save him the accused also assaulted them using ”Dao”, “rod”, 

“axe” etc.   The accused also assaulted Karim Ali. As a result of the assault 

by the accused, the head of the informant got cracked to which nine 

stitches were applied and his brother Karim Ali sustained injuries on his 

different body parts. The accused threatened to kill them in future.   

 

2. On receipt of the F.I.R., Orang P.S. Case No.38/18 was registered and 

investigated into. During investigation seizures were made by the police. 

On completion of the investigation the I.O. has submitted C/S, U/S- 

147/148/341/323/294 IPC against the accused Md. Aroj Ali, Md. Ashraf Ali, 

Mustt. Ajufa Khatoon, Mustt. Fatema Khatoon, Md. Jahur Ali, Mustt. Saleha 

Khatoon, Md. Salman Ali, Miss Farida Khatoon and Md. Luftar Rahman. 

 

3. The defence Story is of total denial. On their appearance before the Court 

copies of relevant documents were furnished to him as per Sec. 207 Cr.P.C. 

The particulars of the offence U/S 147/148/341/323/294 I.P.C. were read 

over and explained to the accused to which they pleaded not guilty and 

claimed to be tried.  

 

4. During trail prosecution side examined 15 P.W.s. The examination of the 

accused U/S 313 Cr.P.C. is recorded. The accused denied adducing DW. 

 

5. The accused in their examination U/S313 Cr.P.C. have taken a plea that 

there was a quarrel between the informant and them over a plot of land for 

which the informant assaulted them and has lodged a false case against 

them. 

 

6. I heard arguments for both sides and also perused the case record.  
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7. POINTS FOR DETERMINATION:- 

I. Whether on 19.05.2018 at about 1.00 PM at Chubura-Chuburi 

Under Orang P.S. Dist-Udalguri all of the accused persons 

were found rioting against the informant Md. Abdul Rahim 

and thereby committed an offence punishable U/S 147 IPC? 

II. Whether on or about the same date, time and place the 

accused persons were found rioting armed with dagger which 

is a deadly weapon and thereby committed an offence 

punishable U/S 148 of IPC? 

III. Whether on or about the same date, time and place the 

accused persons wrongfully restrained informant Md. Abdul 

Rahim from proceeding in any direction in which he had a 

right to proceed and thereby committed the offence 

punishable U/S 341 of IPC? 

IV. Whether on or about the same date, time and place the 

accused persons voluntarily caused hurt to the informant, Md. 

Abdul Rahim and thereby committed the offence punishable 

U/S 323 IPC? 

V. Whether on or about the same date, time and place the 

accused persons did an obscene act or uttered obscene words 

in a public place and such uttering of words was obscene and 

it caused annoyance to Md. Abdul Rahim and thereby 

committed the offence punishable U/S 294 of IPC? 

 

DISCUSSION, DECISION AND REASONS THEREOF:- 

8. The informant-victim of this case deposed as P.W.1. P.W.1, Md. Abdul 

Rahim deposed that he knows all the accused. They are his neighbours. 

On the day of occurrence Fatema Khatun abused his father using slang 

language to which he objected, for which the co-lady accused hold him by 

his hair and dragged him to their house. Thereafter all the accused 

assaulted him. Araj Ali tried to assault him with a bamboo however the 

blow fell on Salema Khatun, as he defended. Then Araj Ali casted blow on 
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him and Asraf Ali hit him with an axe on his head for which severe injuries 

were caused and he got 7 stitches on his head. Karim Ali & Abdul Ali took 

him to hospital on a bike. The FIR is exhibited as Exbt.1.        

In his cross examination he deposed that the occurrence took 

place infront of the house of the accused, with whom they share the same 

boundary. He admitted that there is a cross case on them over the same 

set of incident and that the land of the accused was mutated in the name 

of his father with the thumb impression of Araj Ali. He denied that there 

was a quarrel between them and the accused over a plot of land and that 

they have forged the signature of Araj Ali and thereby mutated the name 

of his father in their land. He stated that he does not know if Araj Ali 

objected the said mutation after which the same was cancelled. He denied 

that on the date of occurrence his father went to the house of the 

accused. He stated that the accused Asraf Ali and Araj Ali stays adjacent to 

his house and the co-accused reside at a little distance. There is a river 

between the house of the co-accused and the house of Asraf Ali and Araj 

Ali. He further stated that Sukur Ali, Nurul Ali, Abdul Ali, Anowar Hussain, 

Baraik Ali, Irshad Ali, Kader Ali saw the occurrence. He denied that the 

accused did not assault him and that he assaulted them and that the 

accused cancelled the mutation in the name of his father and hence they 

went to their house for assaulting them.           

9. The P.W.2, Ismail Ali, the father of the informant-victim deposed that he 

knows the accused. They are his relatives. He testified that on the day of 

occurrence all the accused assaulted his son when he asked Ajufa not to 

quarrel with Kader. He went to the P.O. and snatched a rod and an axe 

from the hand of Asraf Ali and Fatema respectively. Thereafter the 

accused fled away.      

In his cross examination he deposed that the occurrence took 

place after 12.00 Noon. His son resides in the same house with him. At 

the time of the occurrence he was at the house of Kader, who resides 

adjacent to his house. He stated that there was no altercation between 

him and the accused and that he went to the P.O. after hearing a hue & 

cry. He stated that he does not know how the quarrel between his son 
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and the accused started. He further stated that the occurrence occurred 

infront of the house of the accused as well as their house as both the 

houses are adjacent. He admitted that there is a cross case filed by the 

accused against them and that he stated to the police that he snatched a 

rod and an axe from the hand of Asraf Ali and Fatema respectively. He 

further stated that Judbar, Abul Hussain, Sahar Ali have seen the 

occurrence and no other persons except them were present at the P.O. 

He stated that Abdul Ali and Karim Ali took his son to the hospital on a 

bike. He denied that he did not state the names of Suleman Ali, Sulekha 

Khatun, Miss Farida before the police. It is stated that the land in the 

name of the accused was mutated in his name with the consent of the 

accused but he does not know if the said mutation was later cancelled by 

the concerned Mandal office on an application by the accused. He 

admitted that there was no registered agreement between him and the 

father of the accused. He denied that he has mutated his name in the 

land of the accused by forgery and that when they went to cancel the 

same he along with his son went to the house of the accused and 

assaulted them and that he has deposed falsely in the favour of his son.         

10. P.W.3, Karim Ali deposed that he knows the accused. The informant is his 

brother. He deposed that on the day of occurrence all the accused except 

Farida Khatun assaulted his brother. He does not know why he was 

assaulted. He and Abdul took his brother to Orang Hospital. 

In his cross examination he denied that he did not state before 

the police that except Farida Khatun all the other accused assaulted his 

brother. PW-2 is his father and at the time of the occurrence his father 

was busy with his works at his own house. He admitted that there is a 

cross case pending which is filed by the accused against them. He stated 

that the land in the name of the accused was mutated in his father’s 

name with the consent of the accused but the said mutation was later 

cancelled by the accused. He denied that his father mutated his name in 

the land of the accused by forgery and that when the accused cancelled 

the same they went to the house of the accused and assaulted them and 

that he has deposed falsely in the favour of his brother.         
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11. P.W.4, Sukur Ali deposed that the informant is his brother. On the day of 

the occurrence the accused were quarrelling amongst themselves to 

which his brother objected and then all the accused assaulted his brother 

after which he was taken to Orang hospital.   

In his cross examination he deposed that he ran out of his house 

hearing a hue and cry. He admitted that he stated before the police that 

on 19/05/18 he was at field and after coming from the field he came to 

know about the occurrence from his family members. He denied that he 

stated before the police that he has not seen the occurrence and that he 

did not tell the names of all the accused before the police.         

12. P.W.5, Hasen Ali deposed that he heard that there was a quarrel between 

Asraf Ali and Rahim Ali. He came to the P.O. hearing a hue and cry and 

saw Abdul Hussain and Karim Ali lifting Rahim Ali on a bike. He stated 

that Rahim Ali was lying on the ground after being assaulted and 

sustained injuries on his head. He heard that Asraf Ali assaulted Rahim Ali 

and he has not seen the other accused at the P.O.     

 In his cross examination he deposed that he has not seen the 

occurrence but he saw the injury of Rahim Ali. He stated that there is a 

quarrel between the parties over land.   

  

13. P.W.6, Iman Ali deposed that he heard that there was a quarrel between 

Rahim Ali  and the accused.  

14. P.W.7, Abdul Hussain deposed that Asraf Ali assaulted Rahim Ali with a  

rod and blood oozed out from his head. He stated that he took the victim 

on his bike to Orang hospital and that he has seen the occurrence 

himself.   

 In his cross examination he deposed that Rahim Ali is his cousin 

brother. He stated that the occurrence occurred infront of the house of 

Asraf Ali and he was inside his house when he first heard the hue and 

cry. He admitted that the accused also filed a case against Rahim Ali and 

that he does not know who started the quarrel. He denied that he did not 

state before the police that Asraf Ali assaulted Rahim Ali with a rod and 

that the father of the informant went to the house of the accused and 
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quarrelled with them and that later the informant came and assaulted the 

accused and that he has deposed falsely in favour of his cousin brother.     

 

15. P.W.8, Badshah Ali deposed that both the parties quarrelled with each 

other and there were also a fight in which Rahim Ali and Salema Khatoon 

sustained injuries on their head but he does not know who assaulted 

whom. The victims were taken to Orang hospital.    

 In his cross examination he deposed that though Asraf Ali started 

the quarrel but he did not see it and that all the accused were present at 

the P.O.   He stated that he went to the P.O. on hearing a hue and cry 

and that he did not state before the police that all the accused were 

present at the P.O. 

 

16. P.W.9, Jabbar Ali deposed that he saw the mother and daughter of Asraf 

Ali in injured condition but does not know who assaulted whom.   

  

17. P.W.10, Abul Hussain deposed that both the parties quarrelled with each 

other and there were also a fight in which Abdul Rahim and Ajufa  

Khatoon sustained injuries and were taken to Orang hospital but he does 

not know who assaulted whom.    

  

18. P.W.11, Ahejul Ali, P.W.13, Anwar Hussain deposed that they do not 

know anything about the occurrence.   

     

19. P.W.12, Mansur Ali deposed that he saw his brother Abdul Rahim lying on 

the ground with injuries on his head and on being asked he told that 

Asraf Ali assaulted him. He took his brother to the hospital.  

 In his cross examination he admitted that he did not see the 

occurrence and that the accused have also filed a case against them. He 

denied that he did not state before the police that his brother was lying 

on the ground and admitted that he did not tell the police as to who told 

him about that.   

 

20. P.W.14, ASI Aniram Boro deposed that he is the investigating officer of 

this case. On the basis of the FIR lodged by Abdul Rahim the 
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investigation started. He visited the P.O., recorded the statement of the 

witnesses and prepared the sketch map. He stated that he sent the victim 

to hospital and collected the medical report. He seized a rod of about 4.6 

fit and an axe from the informant. He stated that the C/S was submitted 

by Gogan Ch. Deka. The sketch map, seizure list, C/S are exhibited as 

Ext.2, 3 and 4 respectively wherein Ext. 2(1), 3(1) are his signatures. 

Ext.4(1) is the signature of Gogan Ch. Deka, which he has identified.     

 In his cross examination he deposed that the seizures were made 

at the P.S. on being produced by the informant and there were no 

identification mark on the seized items to show their ownership. He 

stated that Ismail Ali did not state before him that he snatched one rod 

and an axe from the hands of the accused Asraf Ali and Fatema. He 

deposed that Karim Ali did not state before him specifically that all the 

accused other than Farida Khatoon assaulted the victims. Sukur Ai did not 

state before him that he has seen the occurrence himself. Abdul Hussain 

did not state before him that Rahim Ali was assaulted by Asraf Ali with a  

rod.    

  

21. P.W.15, Dr. Bipin Rabha deposed that on 19.05.18, he examined Abdul 

Rahim (26 yrs. old) at about 3.00 P.M. On examination cut injury incise 

looking at the top of the scalp sized 1.5 inches length and ¼ inches 

depth was found. 

He Opined the injury to be   Simple injury caused by blunt weapon.  

Exbt-5 is the medical report. Exbt-5(1) is my signature.   

 In his cross examination he deposed that the injury sustained may 

be caused by a fall also. He admitted that the age of the injury is not 

mentioned in the medical report. 

    

22. In view of the aforesaid discussions, it is seen that the victim of this case 

who deposed as P.W.1 has alleged that as a result of the assault by the 

accused, he sustained severe injuries on his head. In the F.I.R. the date 

of the alleged occurrence is stated to be 19/04/18 at about 1 PM and the 

perusal of the medical report shows that on 19.04.2018 i.e. on the same 

day of the alleged occurrence at about 3.00 P.M. the victim Abdul Rahim 

was examined and the medical officer of this case who deposed as 
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P.W.15 testified that on examination of the victim cut injury incise looking 

at the top of the scalp sized 1.5 inches length and ¼ inches depth was 

found on the person of the victim. He opined it to be simple injury caused 

by blunt weapon. The medical report exhibited as Exbt-5 also depicts the 

same version as stated by P.W.15. Thus, it is seen that the medical 

officer fully corroborated the version of PW-1 to the extent that he 

sustained injuries on his head. Although the defence has suggested that 

the injuries found may be caused by a fall also but the defence could not 

produce any materials on the record to show that the injuries sustained 

by the victim was due to a fall. It is a settled proposition of Law that 

mere suggestion by itself does not prove a fact.  

23. From the discussions made so far it is seen that the allegation of the 

victim that he sustained injuries on his head is corroborated by the 

medical officer and as such it is proved that the victim had sustained 

injuries on his head. So the next question which needs to be determined 

is how the said injuries were sustained by the victim. The victim who 

deposed as P.W.1 has specifically alleged that he sustained the said 

injuries as a result of the assault by the accused  Araj Ali who casted a 

blow on him and Asraf Ali, who then hit him with an axe on his head.  His 

allegation is further corroborated by P.W.7 who deposed that he saw the 

occurrence himself and he saw Ashraf Ali assaulting Rahim Ali with a rod 

for which blood oozed out from his head. P.W.2 and P.W.3 also deposed 

that the accused have assaulted P.W.1. P.W.12, Mansur Ali testified that 

that he saw his brother Abdul Rahim lying on the ground with injuries on 

his head and on being asked he told that Asraf Ali assaulted him. The 

victim deposed that Karim Ali and Abdul Ali took him to hospital on a bike. 

This part of his deposition is corroborated by P.W.5 who deposed that 

after coming to the place of occurrence on hearing a hue and cry, he saw 

Abdul Hussain and Karim Ali lifting Rahim Ali on a bike and he heard that 

Asraf Ali assaulted Rahim Ali. P.W.7, Abdul Ali deposed and further 

corroborated the fact that after the assault, he took the victim to Orang 

hospital on his bike.    

24. The defence has not specifically denied the presence of the accused at 

the place of occurrence. Rather the perusal of the examination of the 
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accused under sec 313 Cr.P.C. and the trend of cross-examination of the 

P.W.s shows that the defence has taken a plea that the victim had 

assaulted the accused as they were having a quarrel over a plot of land, 

which leads to an inference that the accused were every much present at 

the place of occurrence.  

25. Thus, from the discussions made so far it becomes clear that the 

presence of the accused at the place of the occurrence and the 

sustenance of the injuries on the head of the victim has successfully been 

proved by the prosecution side. The victim has specifically deposed the 

cause of his injuries to be the assault by the accused Aroj Ali and Asraf 

Ali, which is further fully corroborated by P.W.1, P.W.2 and P.W.7. The 

defence side could not prove any major contradiction in the version of the 

witnesses and the veracity of the victim and the other P.W.s could not be 

shaken in their cross-examination also. 

26. The learned A.P.P. has submitted that the prosecution has successfully 

been able to prove the allegations levelled against the accused and as 

such they may be convicted. 

27. Per Contra the learned counsel for the accused has argued that 

admittedly there was a quarrel between the accused and the informant-

victim over a plot of land and admittedly there is a cross-case between 

the parties for which it cannot be said that the accused have assaulted 

the victim as it can be the other way round and it is possible that the 

instant case was lodged out of enmity between the parties.  

28. Admittedly the accused Araj Ali and Asraf Ali (cross-examination of P.W.1) 

reside adjacent to the house of the informant-victim. In any case, if the 

argument for the accused is correct that the incident took place due to 

the quarrel between the accused and the informant-victim for a plot of 

land and that the informant-victim had assaulted them, then it is not 

comprehendible as to what stopped the accused from adducing defence 

witnesses who would have supported this version in defence evidence, as 

most of the persons staying near the house of the informant are also the 

neighbours of the accused Araj and Asraf Ali, since their house is adjacent 

to the house of the informant-victim and they would have been his 
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friends or acquaintances also, for which they would have surely come to 

the court to present the correct facts about the incident in order to save 

the accused but no such witness has come forth. 

29. Similarly if the Victim was telling a lie, then that too should have suited 

the accused, as most of the persons living in the vicinity of his house 

would be his neighbours and friends of the accused, they would have 

definitely come forward to dispel the story of prosecution/victim and 

would have presented the true nature of incident this court, they would 

have deposed in favour of the accused that no such incident as deposed 

by the victim ever happened. This would have clearly repelled the 

testimony of Victim. 

30. In these circumstances, the testimony of P.W.1 which is corroborated by 

the other P.W.s, as already discussed above, is found to be  consistent, 

logical, trustworthy and believable on the scales, where the probability of 

happening any event is assessed or measured, it is touching the point of 

near certainty.  

31. Regarding the minor contradictions appearing in the testimony of P.W.s 

same are bound to occur in the testimony of any witness, as the witness 

is not expected to remember all the vivid details exactly in the similar 

manner in which he had witnessed the incident, as due to lapse of time 

and due to lag between the perception, recollection and later on narration 

about the incident in the court, some minor facts would be glossed ever, 

but in the present case main facts as given by the victim-informant are 

the same which he had given to the police at the time of incident, his 

testimony in this regard is cogent, consistent and trustworthy and the 

minor contradictions do not in any way impinge upon his credibility as a 

whole. 

32. There is no doubt about the identity of the accused and the place of 

occurrence as the evidence on record makes it clear that the accused and 

victim are co-villagers. Thus it is seen that the accused Aroj Ali and Asraf 

Ali have failed to prove his innocence and the prosecution has proved its 

case beyond reasonable doubt. Thus it is hold that the accused Aroj Ali 

and Asraf Ali, without any provocation voluntarily caused hurt to Abdul 
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Rahim by assaulting him and thereby committed the offence punishable 

U/S 323 IPC. 

33. The accused Aroj Ali and Asraf Ali are thus hold guilty for committing the 

offence U/S323 I.P.C. and are convicted for the same. 

34. Regarding the other co-accused, the victim did not specifically mentioned 

that they have assaulted him and as such in absence of any concrete 

materials on record the accused Mustt. Ajufa Khatoon, Mustt. Fatema 

Khatoon, Md. Jahur Ali, Mustt. Saleha Khatoon, Md. Salman Ali, Miss 

Farida Khatoon and Md. Luftar Rahman cannot be booked under section 

323 I.P.C. 

35. Also no materials on record is found to show that the accused wrongfully 

retrained the victim from proceeding in any direction in which he had a 

right to proceed or that the accused persons did an obscene act or 

uttered obscene words in a public place and such uttering of words was 

obscene and it caused annoyance to Md. Abdul Rahim and as such they 

cannot be booked U/S341 I.P.C. or 294 I.P.C. also. 

36. Now as only two accused are found to be involved in the alleged offence 

U/S323 I.P.C. i.e. the number of offenders involved are below 5 persons, 

hence none of the accused can be booked U/S 147/148 I.P.C. 

37. As such it is hold that the prosecution has failed to prove the charges 

against the accused Mustt. Ajufa Khatoon, Mustt. Fatema Khatoon, Md. 

Jahur Ali, Mustt. Saleha Khatoon, Md. Salman Ali, Miss Farida Khatoon 

and Md. Luftar Rahman and as such, they are acquitted from the charges 

U/S 147/148/341/323/294  I.P.C. and set at liberty forthwith. 

38. Accused Mustt. Ajufa Khatoon, Mustt. Fatema Khatoon, Md. 

Jahur Ali, Mustt. Saleha Khatoon, Md. Salman Ali, Miss Farida 

Khatoon and Md. Luftar Rahman are acquitted from the 

charges of this case U/S 147/148/341/323/294  I.P.C. and 

set at liberty. 

39. Accused Md. Araj Ali and Md. Asraf Ali are convicted for the 

offence U/S 323 I.P.C.  
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40. Accused Md. Araj Ali and Md. Asraf Ali are acquitted from the 

other charges of this case U/S 147/148/341/294  I.P.C. 

41. Considering that the accused-convicts have assaulted a person without 

any provocation resulting in pain and suffering, I am not inclined to give 

the benefit of any provisions of Probation of Offenders Act to the 

accused-convict persons. 

42. I have considered the aggravating as well as the mitigating factors of the 

instant case before sentencing the accused. On considering the entire 

matter, the accused Md. Araj Ali and Md. Asraf Ali are sentenced to pay a 

fine of  Rs. 500/- only each ( Rupees Five Hundred only) for the offence 

under Sec 323 I.P.C. In default to pay the fine amount, the accused shall 

undergo Simple Imprisonment for 1 (One) month each. 

43. Furnish a free copy of the judgment U/S 363 Cr.PC to the convicted 

accused persons immediately. 

44. The accused are directed to furnish fresh bail bonds as per sec 437A 

Cr.P.C. and until the submission of the fresh bail bonds the previous bail 

bonds executed by the accused and the sureties shall remain in force.  

45. The seized articles be disposed of as per the Law. 

46. Judgment is pronounced in open court. Case is disposed on contest. 

 

Given under my hand and seal of this Court on this the 02nd  day of April, 

2019 at Udalguri. 

   

 

 

     Sub-Divisional Judicial Magistrate(S), 

     Udalguri. 
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A P P E N D I X 

 

1. Prosecution Witnesses:- 

    P.W.1: Md. Abdul Rahim. 

    P.W.2: Ismail Ali. 

    P.W.3: Karim Ali. 

    P.W.4: Sukur Ali. 

    P.W.5: Hasen Ali. 

P.W.6: Iman Ali. 

P.W.7: Abdul Hussain. 

P.W.8: Badshah Ali. 

P.W.9: Jabbar Ali. 

P.W.10: Abul Hussain. 

P.W.11: Ahejul Ali. 

P.W.12: Mansur Ali. 

P.W.13: Anwar Hussain. 

P.W.14: ASI Aniram Boro. 

P.W.15: Dr. Bipin Rabha 

 

2.  PROSECUTION EXHIBITS:- 

Exbt.1: FIR. 

Exbt.2: Sketch map. 

Exbt.3: Seizure List. 

Exbt.4:Charge sheet. 

Exbt-5: Medical Report. 

 

3. DEFENCE WITNESSES:- 

NONE. 

4. DEFENCE EXHIBITS :- 

    NONE. 

 

     Sub-Divisional Judicial Magistrate(S), 

     Udalguri. 


